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THE CONSTITUTION AND THE PEOPLE'S 
LIBERTIES. 

BY F. J. STIMSON. 

The study of Anglo-American constitutional law is that of 
the liberties of the people. Neither a body of dry technicalities, 
as the demagogue is prone to consider it, nor an instrument new 
created in the year 1787 and now but an inconvenient impedi- 
ment to the national destiny, our own Constitution registers the 
totality of those principles which, in eight hundred and forty 
years of struggle, the Saxon peoples have won back again from 
Norman kings, the common law from Eoman conceptions of a 
Sovereign State; each rising wave of freedom leaving its record 
in some historic document, then perhaps to recede again until the 
next flood left a higher record still. And if to the Mother Coun- 
try is due the invention of the Constitution as a bulwark of "the 
people against the Executive, to our forefathers belongs the glory 
of protecting the people against the Legislative as well; and 
against the usurpations of any Government or law, even of their 
own making, on that irreducible minimum which time has shown 
to be necessary to the English-American people for freedom as 
they understand it. Give them less than this and they will fight. 

That Democracy, besides grasping the reins of government, 
now also, for the first time in history, conscious of its power to 
create Laws, for its very first act should have sought to curb it- 
self in Constitutions, State or National, would argue a wisdom 
and self-restraint almost superhuman were it not for the his- 
torical explanation. This explanation is not alone the training 
of a thousand years that, we fondly think, makes the English- 
speaking people unique in its power to rule itself; it is a much 
more definite and recent cause, less clearly understood and, for 
obvious reasons, at the time less rarely adverted to. This was, 



THE CONSTITUTION JLXD TEE PEOPLE'S LIBERTIES. 509 

in brief, the desire of the American people on the one hand to 
protect their liberties from the possibly aristocratic, or auto- 
cratic, Federal Government they were about to create; and on the 
other the desire of the propertied classes, of the Federalists them- 
selves, to protect their rights from the recently created omnipotent 
State Legislatures. Broadly speaking, the latter is the function 
of the State constitution, the former of the Federal; and thus 
the sides became curiously inverted and, even in some cases, the 
contents curiously mixed, the statesmen who worked for the one 
caring little for the other. Antitheses are dangerous; yet it is 
true that it was the People, under Jefferson, who said to the 
Federal Constitution, " Thus far shalt thou go and no farther " ; 
it was the educated, propertied classes, the Federalists at home in 
their State capitals, who said the same thing to the State Legis- 
latures, to whose local government their lives and personal liberties 
and private fortunes were to be entrusted. Both in the main are 
aimed at securing liberty; but the one rather political liberty, 
in and from their Government at Washington; the other rather 
personal liberty, for themselves and their possessions at home. 

It was this new restraint on the lawmaking power, subordina- 
ting to a constitution the Legislatures themselves, far more than 
the reasons usually advanced therefor, that made it logically 
necessary to give the courts the power to " annul " a law ; to 
endow the judicature, for the first time in human history, with 
prerogative to nullify the acts, not only of the executive, but of 
the legislative branch as well. For the British constitution, in 
spite of dicta of theorists like Coke, whose wish was father to the 
thought — approved by Blackstone in the dictum that a law 
"against common right" would be void — restrains the Crown 
alone, the Crown and its officers, civil or military. Under the 
English constitution the House of Commons is the people, is 
sovereign, and anything it does is right, constitutionally speak- 
ing. With us the People is sovereign; our Legislatures, State 
and National, but represent them; and this in a carefully de- 
limitated scope of authority. Only the people can be always 
right. And when the Legislature transcends that authority, or 
when the Executive does so, the courts are bound, not to nullify 
their acts, to destroy them, as those who would make the courts 
unpopular declare, but to apply, where the two laws clash, the 
higher law — that is to say, not the will of the present President, 
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or Legislature or Congress, but the permanent will of the sov- 
ereign People, that is to say, the Constitution, National or State. 

Much has been said about written or rigid, and unwritten or 
flexible, constitutions. Broadly speaking, we Americans are 
credited with the invention of the former; but the distinction is 
not half so important as that attribute of our own which we 
have last discussed. The historic importance of our Constitution 
is not that it is written, but that it embodies the first attempt of 
a people to control their own Government in the acts not only 
of its servants or departments, but of itself, and not only in the 
acts it does, but in the laws it makes. Moreover, an unwritten 
constitution may, by long judicial construction or legislative 
precedent, become, as in England, almost fixed; a written con- 
stitution may be cast aside at the will of the Executive, as in 
South-American republics, or remoulded by judicial interpreta- 
tion, as present tendencies in our Supreme Court portend. Ju- 
rists usually lean to the unwritten form — many, from Hamilton 
down, thought the Federal Bill of Rights (which afterwards be- 
came the first eight amendments) better left in the unwritten 
form; politicians and less-educated lawyers lean to the rigid form, 
both because they think, if written down, it is easier to know 
it all, and because the people, always conservative, show an ever- 
increasing desire to chain down their Legislature and reserve more 
prerogative to themselves. Our Constitution, however, is writ- 
ten; and it is probable that the writing of it forever excluded 
what was not therein contained, all the way from the moral 
law to the principles of the Declaration of Independence. Coke 
urged that an act of Parliament against common right should 
be void; but it need not be void, if an act of Congress, any more 
than is an insular Government of ours unlawful which does not 
derive its powers from the consent of the governed, if our writ- 
ten Constitution does not say so, — although the Declaration of 
Independence does. 

When we attempt to trace the broad principles and privileges 
of Anglo-American constitutional liberty, they will be found to 
flow in three main streams; that is, Eights to Liberty, Eights to 
Property and Eights to Law; from Magna Charta, down through 
all the English and Colonial constitutional documents, to the 
Federal Constitution and those of the forty-six States to the 
very most recent of all, Oklahoma — and though these streams 



TME CONSTITUTION AND THE PEOPLE'S LIBERTIES. 5H 

broaden as they flow, the radical principles never disappear, nor 
are they often added to. 

England always lost her liberties under her most popular 
kings ; and the rights and safety of the people are never so much 
in danger as when they themselves are willing to subordinate their 
liberty birthrights to the passion for equality or other immediate 
end. It was under Elizabeth, Henry VIII, George III, that the 
English constitution was most at stake. So ours has been strained 
to its breaking-point, not by Andrew Johnson or Franklin Pierce, 
but by Jefferson, Lincoln and Eoosevelt. Our very unanimity 
as to most of the ends at present to be gained makes some of the 
means proposed, though destructive ultimately of government by 
the people, possible of careless adoption. And it seems as if a 
portion, or a party, of our people were in danger of adopting the 
European view of government and of lawmaking — that law 
is a command of the sovereign, not a custom of long growth 
among a free people ; that a legislature or a sovereign nation is, 
or ought to be, omnipotent; and that whatever power a European 
Great Power had or has necessarily resided in our Executive or 
Congress, although the whole history of our Republic is that 
it is the first great attempt of a free people to keep certain of such 
powers in their own hands — at least until they choose to give 
them up, — and to base for all time their own national career 
upon undying principles, distributing ever its power among three 
departments, and calling always upon our Supreme Court to de- 
termine whether an act proposed, be it of war or law, of govern- 
ment or of administration, is in accordance with the Supreme 
Law, as written in those tablets wherein our people have ex- 
pressed their will only to be governed and their desire that by 
them alone their Eepublic shall endure. 

For, while our Government is a democracy and a common- 
wealth, it is also a constitutional Government, a " Republic." 
It has the function of a democratic government to enforce the 
will of the majority, but it has the function of a constitutional 
government also to protect the minority, even the individual, 
against the majority, against even the Executive or the Legis- 
lature transcending its admitted powers. There are natural in- 
alienable rights, said Virginia and Massachusetts, before the 
Federal Constitution was adopted, which no men can be pre- 
sumed to have bargained away; and when Government fails to 
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protect them, it fails of its chief design, and the people have the 
right to alter, to change or even to overthrow it. Our President 
is not a King, even for four years, said our Supreme Court in the 
great Milligan case; nor is Congress omnipotent; nor shall the 
judicial branch exercise the functions of either of the other two. 
We alone, of all the peoples of the earth, have learned the les- 
son that human liberty is best subserved by keeping each of the 
three sovereign arms equal in dignity, unhindered in power 
within its proper scope, but neither one transcending or interfer- 
ing with the other. As it is put in the Massachusetts Constitu- 
tion, in what Daniel Webster thought its noblest expression: 
" The executive shall never exercise the legislative and judicial 
powers, or either of them: the judicial shall never exercise the 
legislative and executive powers, or either of them : to the end that 
it may be a government of laws and not of men." This was our 
second great invention; and it is our most precious heritage. 

Some of the Constitutional rights which were thought of great 
importance under the Stuarts, or even one hundred years ago, 
may possibly seem less familiar and less necessary to us now. 
Even if it were true, that would not make of the Constitution an 
" antiquarian curiosity." But when we come to discuss them, 
we should hesitate from hastily assuming that any one of them 
has grown so obsolete as to be unnecessary to preserve. A few 
months ago, the provision against Bills of Attainder — that is, 
condemnation for crime or forfeiture of civil rights without due 
process of law — would have seemed hardly necessary in America. 
Yet since then, in his praiseworthy zeal to punish a military dis- 
order, so far quite within his constitutional right as Commander- 
in-Chief, we have seen our President dictate what was little else 
than an Executive Bill of Attainder, — a thing which was hardly, 
if at all, attempted by the Stuart Kings. For the Federal Con- 
stitution, the whole of it, is nothing but a code of the people's 
liberties, political and civil; a code of many centuries' growth, 
which they willed to adopt in 1787, and willed should never be 
abrogated without the people's will. 

F. J. Stimson. 



